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SELYA, Circuit Judge. These interlocutory appeals

inplicate the brave new world of wi reless comrunications. 1In the
underlying action, the district court sidedwith plaintiff-appellee
New Conm Wreless Services ("Myvistar") and issued a prelimnary
injunction against two related conpanies, SprintCom and Sprint
Spectrum (col l ectively, "Sprint"). After clearing a path through
t he technol ogi cal thicket, we reverse.
I. BACKGROUND

We di vi de our discussion of the rel evant background into

four segnents. Except as otherw se indicated, the facts are not

di sput ed.
A. The Wireless Revolution.
The wireless telephone system challenges traditional
concepts of the conmunications infrastructure. Instead of poles

and wires, service carriers use Signal IDs ("SIDs") to connect
subscribers to their networks. Each SID operates within a basic
trading area ("BTA") —a specific geographic region, custonmarily
linked with a nmmjor urban center. The Federal Conmunications
Commi ssion |icenses wirel ess conmuni cati ons conpani es to broadcast
in particular BTAs and maintains a l|list of usable SIDs. The
private sector then takes over: CIBERNET (a private conpany)
adm ni sters the assignment of particular SIDs to |icensed service

carriers for specific BTAs. Thus, a service carrier licensed to



broadcast in a given BTA (say, Pittsburgh) may apply for an SID for
that BTA, and CIBERNET wi |l assign one (say, 4171).

In this arcane endeavor, substance trunps form Thus,
even though SIDs are assigned to particular BTAs, the reality is
that an SID may be broadcast in any BTA, as long as the carrier is
appropriately licensed. If acarrier is licensed in, say, R chnond
and Charlotte, it mght choose to use the sane SIDin both cities.
The net result is that few SIDs are broadcast in the BTAs to which
they originally were assigned.?

To operate a wreless comunications network, each
handset nust have a nethod by which it can access the service
carrier's SID. This phenomenon —sonetines called "hooking" —is
effected through a conmputer program known as a preferred roam ng
list ("PRL"). The PRL is installed in the subscriber's handset so
that the handset w Il search for known SIDs in rank order and
connect to the first avail abl e signal.

Si nce the BTA designation of a given SID has no necessary
correlation with the SID s broadcast |ocation, the construction of
the PRLis vitally inportant. PRLs typically divide SIDs into "geo
groups" —that is, groups of signals that are actually broadcast in
particul ar regions. Wthin each geo group, SIDs are preferentially

ranked. The PRL searches first for the nost favored signal in a

This industry practice conmes as no surprise to Movistar,
whi ch has |icenses to broadcast separate SIDs for Mayaguez (5207)
and San Juan (5205) —but uses the San Juan SID in both BTAs.
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geo group and, if unsuccessful, works its way sequentially through
the remaining SIDs in that group. It is therefore essential that
service carriers, when progranmng their PRLs, have accurate
information as to which SIDis broadcast in which market, and that
they place SIDs not only in the proper geo groups but also in the
appropriate sequence wthin each geo group. The erroneous
pl acenent of an SID may either force a custoner to roam onto an
unwant ed network or cause the handset to fail conpletely.

The nunber of BTAs in which a portable tel ephone can
oper ate depends, then, on the nunber of SIDs programmed into the
PRL for that instrunent. Since subscribers usually want their
tel ephones to function in as many regions as possible, carriers
often enter into roamng agreenents with other carriers. Thi s
process entails an exchange of SID information and augnentati on of
the parties' PRLs to increase the coverage area. Thus, if a
subscri ber | eaves the area in which his service carrier broadcasts
and enters a new area in which the carrier has established a
roam ng agreenent with a local carrier (i.e., acarrier that serves
the new area), the subscriber's handset automatically wll hook
into the local carrier's network.

VWhich SIDis found by a subscriber's PRL is a matter of
consequence beyond nere conveni ence. Mst custoners have contracts
that provide for a certain nunber of prepaid m nutes, and therefore

receive a discount when their handsets hook into their carrier's



SI D. Once a user begins roamng on another carrier's network
however, that carrier typically will charge higher rates to the
roamer. Mbreover, the subscriber's own carrier ordinarily receives
no share of the proceeds froma call that is placed on a "roamed"
carrier's network.

Most roam ng agreenents involve carriers that operate in
different regions. One notable exception conprises what is called
"home- on- hone" roam ng. The signatories to a home-on-hone
agreenent operate in the sane territory, but one of them usually
cannot provide a signal to the entire region. To conpensate for
this deficiency and ensure its subscribers conprehensive service,
It enters a honme-on-hone agreenment with a conpetitor. Under such
an agreenent, a subscriber's handset will roam to the second
carrier's signal when it is unable to hook into the subscribed
carrier's signal — and this phenonmenon occurs even though both
carriers operate in the custonmer's "hone" region.

B. When Opposites Attract.

The controversy before us involves a study in contrasts:
a roamng agreenent between Sprint (a large, well-established
carrier with approximtely 13,000,000 custoners throughout the
United States) and Movistar (a local carrier with approxi mately
190, 000 customers, all in Puerto Rico). At the tinme Movistar
approached Sprint, the |atter was not yet broadcasting a signal in

Puerto Rico (although it was licensed to do so). To close this gap
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inits network, Sprint had entered into roam ng arrangenents with
ot her service carriers, i ncluding Centenni al Puerto Rico
(Centenni al). It aspired to broadcast its own signal in Puerto
Rico, however, and had told any roamng partner that asked
(including Centennial) that it planned to use the 5142 SID (an SID
assigned to Sprint for the Virgin |Islands BTA).?

Movistar was in a start-up node. When Sprint and
Movi star signed the roam ng agreenent (July 7, 1999), Mvistar had
been |icensed and assigned SIDs to broadcast in both the San Juan
and Mayaguez BTAs, but its service was not yet up and running.
Movi star's marketing strategy was to advertise its enbryonic
network as capable of providing "automatic roam ng" to customners
traveling within the continental United States. This nade Sprint
an attractive roamng partner, for Sprint boasted of having
establ i shed a "nati onwi de network."

Sprint drafted the Sprint/Mvistar roam ng agreenent,
using a form that it had devel oped for that purpose. In this
docunent, the parties agreed to permt reciprocal roamng in areas
in which one of them had no accessible SID. The agreenent
obligated Myvistar to "take all actions necessary"” to ensure that

any Movistar custonmers who roaned "in a geographic service area

2As a courtesy, Sprint provided technical updates to its
roam ng partners on a bi-weekly basis, alerting themto changes in
Its network. These updates included information about Sprint's
pl anned expansion into new markets and identified the SIDs that it
proposed to use.
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where Sprint PCS is a carrier” would use the Sprint network, but
i nposed no reciprocal obligation upon Sprint.

To effectuate the agreenent, Sprint and Movistar needed
to exchange lists of SIDs so that the nunbers coul d be progranmed
into their respective PRLs (and then | oaded onto their custoners’
handsets). To this end, they attached to the agreenent schedul es
listing the BTAs in which each party was |icensed and the
corresponding SIDs that CIBERNET had assigned. Sprint's list
contai ned well over 100 BTAs, whereas Mvistar's contained only
t wo. These schedules revealed, inter alia, two critically
important facts: (1) Sprint was licensed to broadcast in San Juan
and Mayaguez; and (2) Sprint had been assigned the 5142 SID (al beit
desi gnated by CIBERNET for the Virgin Islands).

Havi ng executed the roam ng agreenent, Movistar's next
step was to triage the Sprint information and |oad the data into
its customers' handsets. This required the creation of a PRL, but
Movi star had no expertise in that field. It decided to rely on the
handset manufacturers to create the needed PRL and assi gned one of
its engineers, Pedro Sepulveda, to oversee this operation.
Sepul veda, though, had no know edge of the workings of a PRL.?3

A handset manufacturer (Nokia) instructed Sepulveda to

get the relevant SIDinformation fromSprint. Sepulveda contacted

3l ndeed, Sepulveda confessed at the prelimnary injunction
heari ng that he had no know edge of the functions of an SID.
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Sprint —which did not know either that Mvistar |acked even the
nost el ementary know edge of howto design a PRL or that it planned
to rely entirely on handset manufacturers in that regard — and
Sprint agreed to give hima PRL containing all of its broadcasting
information. This task fell to Robert Lanb, one of Sprint's in-
house devel opnent anal ysts. When Lanb asked Sepulveda for
speci fications, Sepul veda gave himonly one: Myvistar's SIDin San
Juan (5205).

Lanb then constructed the program As he had done in
devel opi ng designs for many other roam ng partners, he inserted
into the PRL every SID that Sprint was broadcasting or planning to
broadcast, dividing theminto geo groups corresponding to the BTAs
in which the SIDs woul d actually be used. Thinking that Movistar
would want its custoners to pick up a signal whenever one was
avai |l abl e, he positioned Sprint for hone-on-home roam ng (just as
he had al ways done in PRLs for other roam ng partners). To that
end, he placed the intended Sprint SID for Puerto Rico, 5142, in
the Puerto Rico geo group.

Unbeknownst to Lanb, Movistar had decided to |ook
el sewhere for hone-on-hone roaming. Wthin a few weeks of the tine
that Lanmb forwarded the conpleted PRL to Sepul veda —whet her before
or after is not clear fromthe record — Mvistar entered into a

honme- on- hone roam ng agreenment with Puerto Rico Tel ephone Conpany.



The record is pellucid that Myvistar never informed Sprint of its
deci sion to use another carrier for hone-on-home roam ng.

Lanb sent the conpleted PRL, |abeled v930 (or version
930), to Sepulveda on August 9, 1999. He attached a bit file
containing the program itself and a text file delineating the
contents of the program W attach a copy of the pertinent portion
of the text file as an appendix to this opinion.

Sone el ucidation of the text file may prove hel pful. The
second colum fromthe left lists all the SIDs in order of geo
gr oup. The fifth colum shows that every tine the program
encounters the term "new," it wll know that it is entering a
neoteric geo group. Finally, the colum farthest on the right
indicates whether or not the custoner is roamng on another
net wor K.

Fol l owi ng this conventional praxis, Lanmb programed the
PRL so that it woul d recogni ze Movistar's signal before all others
when t he subscriber was |located in an area served by Mwvistar. To
i npl ement this decision, he placed the word "new' next to "5205"
(indicating a new geo group) and the word "off" (indicating that
the caller was not roamng). He placed the SIDthat Sprint planned
to deploy in Puerto Rico —5142 —directly bel ow 5205 and in the
sanme geo group, but with a lower preference. Thus, if a subscriber
could not pick up the Mowvistar SID in Puerto Rico, he would hook

into the Sprint SIDif available (but the subscriber would then be
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roam ng and would be alerted to his roamng status). \When Lanb
forwarded these files to Sepulveda, his transmttal note stated:
"This should take care of all of your PRL troubles for a long tine
to cone."

Sepul veda sent the PRL to the handset nmanufacturers.
Noki a | oaded its tel ephones with the PRL, but the instrunents did
not function as expected. Sepul veda asked one of Nokia's
conpetitors, Qual conm for advice. A Qualcommrepresentative, Polo
Aviles, scrutinized the PRL text file and spotted two potenti al
glitches. First, Lanb had accidentally placed one of Centennial's
SIDs (4176) in the wong geo group, so that the PRL would lock into
that SID before it |located Myvistar's SID. Second, Aviles
guestioned the placenent of the 5142 SIDinside the Puerto Rico geo
group; he did not know to whomit bel onged and he worried that it
m ght cause problens in the future. Aviles discussed these matters
wi th Sepudl veda and anot her Mvistar official. He showed them how
to read the PRL text file, but he did not make any changes to the
PRL.

Movi st ar proceeded to tinker with the PRL. Soneone ot her
than Sprint —the record is obscure as to the identity of the
person or persons —created at |east four, and perhaps as many as
seven, different versions of the PRL before settling on v937. The
i ndi vi dual who designed v937 assunmed that Sprint woul d broadcast

its 5142 SID only in the Virgin Islands, and, therefore, placed
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5142 in a geo group outside Puerto Rico. Mvistar never consulted
Sprint about this decision, or, for that nmatter, about any other
changes to Lanmb's original PRL.

C. Sprint's Launch.

On Septenber 23, 1999, Mvistar inaugurated its service.
For a tinme, things went snoothly. Sprint, nmeanwhile, continued
with its plans to extend its network to Puerto Rico. |In February
of 2001, Lanb (who now had the responsibility of choosing which SID
to broadcast) noticed a potential problemw th using 5142 in Puerto
Rico: this SID was not programmed into the PRLs of approxinately
one-si xth of the handsets carried by Sprint custonmers, and those
custoners (sone 2,000, 000 strong) woul d roamont o ot her networks if
that SID were used in Puerto Rico. Lanb initially proposed to
sol ve this probl emby substituting 4396 —an SI D assigned to Sprint
for the C evel and BTA

Sprint announced through an update issued in April of
2001 that it planned to use the 4396 SID in Puerto R co. That
prospect never materialized, for when Sprint field-tested 4396 in
Puerto Rico, Centennial and Movistar both conplained. As matters
turned out, Sprint's use of 4396 in Puerto Rico proved likely to
cause sonme of Centennial's and Mvistar's custoners to roam
i nadvertently onto the Sprint network even while on the island.

Cent enni al expressed especi al indignation because it had relied on
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Sprint's earlier representations and bl ocked the 5142 signal onits
handsets (but not 4396).

After discussing the situation w th Centennial engineers,
Lanb wote a nenorandumto his superiors. This comuni que, dated
Sept enber 7, 2001, weighed the relative advantages and
di sadvantages of reverting to the original plan. In it, Lanb
concluded that wusing 5142 would aneliorate the difficulties
experienced by the other service providers but would force a great
many Sprint subscribers to roamwhile in Puerto Ri co unl ess updated
PRLs were programed into their handsets.

Not wi t hst andi ng the inconvenience to its own custoners
and the concomitant | oss of revenue when those custoners roanmed on
ot her networks, Sprint opted to placate Centennial and Mvistar.
This decision led Sprint to revive its plan to broadcast on 5142 in
Puerto Rico. On Septenber 16, a Sprint executive called a Mvistar
hi erarch, C audio Hidalgo, and told himof this outcone. Hidalgo
thanked the caller and expressed his belief that Sprint's use of
the 5142 SID woul d sol ve Movistar's probl ens.

Sprint launched its service in Puerto Rico the next day.*
Wiile its use of 5142 satisfied Centennial's concerns, Myvistar's
troubl es were only begi nning. Because Myvistar's PRL placed 5142

inadifferent (non-Puerto Rico) geo group, many of its custoners'

“Sprint announced its decision to revert to the use of 5142 in
an update issued on Septenber 28, 2001.
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handsets hooked onto that SID wthout first searching for
Movistar's SID. Thus, although calling within Puerto Ri co, these
custoners would roamon the Sprint network, accruing significantly
hi gher charges than if they had accessed the Myvistar network. On
a single day in the first week of Sprint's |aunch, 166,080 calls
pl aced by Movistar custonmers in Puerto Rico wound up on Sprint's
net wor k.

Movi star pronptly informed Sprint of the difficulties
that its custoners were experiencing and requested that Sprint
suspend use of the 5142 SID in Puerto Rico for six nonths so that
Movi star could reprogram its custoners' software. I n exchange,
Movi star of fered to give Sprint subscribers sharply reduced roan ng
rates on its network. As an alternative solution, Mvistar
proposed that Sprint deploy an SID ostensibly assigned to Sprint
for use in the Doninican Republic.?

Sprint flatly refused these entreaties. It had exam ned
the situation in sone depth before launching its Puerto Rico
operation and had concl uded that there was no feasible alternative
to using 5142. It attenpted to aneliorate the hardship to

Movi star's clients who hooked into Sprint's Puerto Rico network by

W\ say "ostensibly" because the record before us contains no
materials show ng either that Sprint holds a |license to broadcast
in that country or that it has been assigned an SID for use there.
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funneling themto Movistar's service center for instructions on how
to reprogramtheir handsets to bl ock non-Mvistar signals.®

Al t hough the nunber of calls by Myvistar users on the
Sprint network dropped to approximately 2,000 per day within a
nmonth, Sprint's solution did not satisfy Myvistar. Sonme handsets
needed to be taken to a custoner service center for reprogranm ng,
and all Mvistar custonmers wishing to roamon the mainland had to
reprogram their handsets whenever they |left Puerto Rico. Thi s
prevented Movistar from advertising that its service included
"automatic roam ng."

D. The Proceedings Below.

On  Septenber 21, 2001, Mvistar invoked diversity
jurisdiction, 28 U S . C 8 1332(a), and sued Sprint in the United
States District Court for the District of Puerto Rico. It alleged
that Sprint had tortiously interfered with the contractual
rel ati onshi p between Myvistar and its subscribers, violated a good
faith covenant contained in the roam ng agreenent, and otherw se
behaved badly. To renedy these transgressions in the short run,
Movi star sought an injunction barring Sprint frombroadcasting the
5142 SID in Puerto Rico.

The matter first canme before a district judge, who

refused to issue a tenporary restraining order. Thereafter, the

’Sprint also offered to charge discounted rates to Mvistar
custoners roamng in Puerto Rico, but Myvistar rejected this
appr oach.
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parties consented to proceed before a nmgistrate judge, see 28
US C 8 636(c), who expedited discovery and scheduled an
evidentiary hearing. The judge then heard four days of testinony
on Movistar's request for a prelimnary injunction. For the nost
part, the testinony was not conflicting, and the judge stated that
he considered all the w tnesses credible.

Roughly one week after the end of the hearing, the
magi strate judge granted Myvistar's prayer for a prelimnary
I njuncti on. In his rescript, the judge found that Mvistar was
likely to succeed on both its tortious interference and breach of
good faith clains; that Myvistar faced irreparable harmdue to the
"injury toits inmge, goodw || and reputation beforeits clients as
a result of Sprint's use of SID 5142"; that the harm that Sprint
stood to suffer upon the issuance of an injunction deserved little
wei ght because Sprint's actions had caused the predicanent; and
that an injunction was in the public interest.

Centennial reacted with dismay to news of the court's
or der. It had blocked the 5142 SID in anticipation of Sprint's
l aunch in Puerto Rico and, if Sprint were forced to broadcast on a
di fferent (unblocked) SID, Centennial subscribers in Puerto R co
would wnd up roamng on the Sprint network. In an effort to
forestall this result, Centennial noved to intervene, see Fed. R

Cv. P. 24(a)(2), and to stay the prelimnary injunction pending

-15-



appeal. The court granted the notion to intervene, but refused the
st ay.

Sprint and Centennial both appeal ed fromthe i ssuance of
the injunction. We consolidated the appeals and expedited
appel | at e proceedi ngs.

II. ANALYSIS

Whet her or not to issue a prelimnary injunction depends
upon four factors: (1) the novant's probability of success on the
nmerits, (2) the likelihood of irreparable harm absent prelimnary
injunctive relief, (3) a conparison between the harmto the novant
If no injunction issues and the harmto the objectors if one does
i ssue, and (4) how the granting or denial of an injunction wl

interact wwth the public interest. Ross-Sinons of Warwi ck, Inc. v.

Baccarat, Inc., 102 F.3d 12, 15 (1st Cr. 1996). The sine qua non

of this four-part inquiry is likelihood of success on the nerits:
if the noving party cannot denonstrate that he is likely to succeed
in his quest, the remaining factors becone matters of idle

curiosity. Waver v. Henderson, 984 F.2d 11, 12 (1st Cr. 1993).

Wth this framework in mnd, we examne the district
court's conclusion that Mvistar showed a |ikelihood of succeedi ng
on its clains against Sprint. Broadly speaking, our reviewis for

abuse of discretion. Ross-Sinons, 102 F.3d at 16. W are m ndful,

however, that this rubric does not inpose a unitary standard

Rat her, it denmands that we scrutinize abstract |legal matters de
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novo, findings of fact for clear error, and judgnent calls wth

consi derabl e deference to the trier. Langl oi s v. Abington Hous.

Auth., 207 F.3d 43, 47 (1st Cr. 2000). W note, noreover, that
this is a diversity case, so the substantive |aw of Puerto Rico

controls. See Erie R R Co. v. Tonpkins, 304 U S. 64, 78 (1938);

Elliot v. S.D. Warren Co., 134 F.3d 1, 5 (1st Gr. 1998).

A. Likelihood of Success: Tortious Interference.

Movistar's allegations involve two different sets of
contracts: its subscriber contracts and its roam ng agreenent with
Sprint. Its principal claimfocuses on the subscriber contracts.
This claim is brought under 31 P.R Laws Ann. § 5141, which
provides in pertinent part that "[a] person who by an act or
om ssi on causes danmage to anot her through fault or negligence shal
be obliged to repair the danage so done."

In General Ofice Products Corp. v. A.M Capen's Sons,

Inc., 115 P.R Ofic. Trans. 727, 734 (1984), the Suprene Court of
Puerto Rico determned that this provision enconpasses clains of
tortious interference. The court carefully circunscribed the
resultant cause of action, requiring claimants to show (1) the
existence of a contract between two or nore parties, (2)
interference with that contract by the defendant, (3) "fault" on
the defendant's part, (4) damage to the plaintiff, and (5) a nexus
between the plaintiff's fault and the defendant's damage. 1d. at

734- 35.
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The nmagistrate judge held that Mvistar proved all of
t hese el enents. Pertinently, he found that Sprint was at fault
because the schedul es Sprint attached to the roam ng agreenent had
"induced plaintiff to reasonably believe that SID 5142 was i ntended
for the US. Virgin Islands,” yet Sprint then proceeded to
broadcast that signal in Puerto Rico. In making this "reliance"
finding, the judge | eaned heavily on the testinony of wi tnesses who
had little to no involvenent in the design of the successive
versions of Movistar's PRL. Per haps nore troubling, the judge
di scounted the testinony of four know edgeabl e w tnesses — Lanb,
Aviles, Weston Coffindaffer (a Sprint executive), and M guel
Pal aci os (a Centennial engineer) — each of whom noted that the
version of the PRL prepared by Lanb (v930) placed the 5142 SID
wthin the Puerto Rico geo group, and, accordingly, gave fair
war ni ng t hat 5142 woul d be broadcast in Puerto Rico. The judge did
not question either the credibility of these wi tnesses or the
authenticity of the trade wusage that they described, but
nonet hel ess di sm ssed their evidence on the ground that Mvistar,
as a neophyte in the industry, was entitled to special swaddling.
The judge stat ed:

Not wi t hst andi ng, the court does not consider

said expert opinion of weight in this

instance, given the fact that in 1999

[ Movistar] entered the «cellular telephone

market in Puerto R co, and did not have

Sprint's technical expertise nor highly
qualified personnel. As nentioned earlier,
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[ Movistar] relied on Sprint to set up its
initial PRL.

This rationale is insufficient to warrant an affirnmati ve
"l'i kel i hood of success" determ nation. Under Puerto Rico | aw, the
"fault"” elenment of tortious interference requires a stronger

showing. |In General Ofice Products, the Suprene Court of Puerto

Rico indicated that, to be liable, a defendant nust have "acted
tortiously, with know edge of the contract's existence.” 115 P.R
Ofic. Trans. at 734. The court recently el aborated on the scope
of this requirenent, explaining that the plaintiff nust show that
t he defendant intended to interfere with the contract, know ng that
this interference would cause injury to the plaintiff. Jusi no

Fi gueroa v. Wil greens of San Patricio Inc., 2001 TSPR 150, 2001 W

1414693, at *5 (P.R 2001). Thus, to ground Iliability the
defendant's actions nust at | east evince a quasi-delictive intent.
Id.

The magi strate judge's "likelihood of success” finding
cannot be sustained under this criterion. As indicated above, the
judge based his ruling on one piece of evidence: Movi star's
supposed reliance on the schedul es attached to the origi nal roam ng
agreenent. But even if Sprint bore sonme responsibility for that
reliance —a doubtful proposition, given the unchal | enged evi dence
of trade usage and Movistar's failure to ask Sprint to explain the
schedules — the record is uncontradicted that Sprint called

Movi star on the eve of the launch to informit of the decision to
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use 5142. Movistar told Sprint unequivocally that it was satisfied
with that decision. Gven this explicit statenent and Mvistar's
acqui escence in Sprint's plan, the record sinply cannot justify a
finding that Sprint induced Movistar to believe that it (Sprint)
woul d broadcast 5142 only in the Virgin Islands.

The only remaining question is whether Sprint sonehow
tricked Movistar into consenting to the plan despite know ng that
the use of 5142 in Puerto R co would disrupt Mvistar's service.
The proof plainly refutes this possibility. After all, Lanb had
programed the PRL so that 5142 would not interfere with Movistar's
service —and if 5142 had remained in the Puerto Rico geo group
(where Lanb had placed it), Myvistar's subscribers would have
hooked into that SID only when Myvistar's signal was unavail abl e.
The nodification of the geo groups in Mwistar's PRL is at the root
of the problem —and there is absolutely no evidence that Sprint
knew t hat Movi star had tinkered with the PRL at all, | et al one that
it had placed the 5142 SIDin a totally different geo group.

To cinch matters, the remainder of the record is barren
of any evidence of an intent to interfere with Myvistar's
subscri ber contracts. Sprint's attentiveness to Myvistar's (and
Centennial's) conplaints led it to abandon its plan to use the 4396
SID in Puerto Rico, and that attentiveness itself is significant
evidence of Sprint's lack of inproper intent. Sprint's ensuing

decision to use 5142 in lieu of 4396 is equal | y persuasi ve evi dence
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that it had no intention of interfering with Mvistar's subscri ber
contracts. By foregoing the wuse of an SID that had been
preprograned into all of its subscribers' handsets, Sprint assuned
t he burden of reprogranm ng approxi mately 2, 000, 000 i nstrunents and
forced many of its own custoners to continue using the networks of
its roam ng partners when they traveled to Puerto Rico. W believe
that this sacrifice anply denonstrates that Sprint had no ulterior
notive in deciding to broadcast 5142 in Puerto Rico.

Movi star attenpts to parry this thrust by pointing to
ot her evi dence. Specifically, it says that it informed Sprint
shortly after Sprint's Puerto Rico |aunch that the 5142 SID was
interferingwithits service, but that Sprint nonethel ess continued
broadcasting on this SID. In Mywvistar's view, this proves that
Sprint's decision to persist in broadcasting 5142 was nmade with
know edge that it would injure Mvistar.

This asseveration |acks force. The magi strate judge
predicated his finding on what transpired up to the tine of
Sprint's Puerto Rico launch, not on what transpired thereafter
And in all events, Sprint's conduct after |earning of Mwvistar's
plight, as depicted in the record before us, does not support a
pl ausi bl e inference that it intended to interfere with Mvistar's
subscri ber contracts. Wen the problemsurfaced, Sprint consulted
promptly with Movistar on howto resolve it and i nmedi atel y began

diverting callers to Movistar's service center so that they could
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stop unwanted roam ng. Sprint also offered to have Movistar's
subscri bers roam at sharply reduced rates until Mvistar could
reprogramits custoners' handsets. It was Mvistar, not Sprint,
that refused this seem ngly reasonabl e conprom se. See supra note
6.

We summari ze succinctly. On the record as it stands,
there is no adequate evidentiary basis for finding that Sprint
either | ed Movistar to believe that 5142 woul d be broadcast only in
the Virgin Islands or otherwi se nanifested an intent to interfere
with Movistar's operations. Hence, the nmgistrate judge's
determ nation that Mvistar was |ikely to succeed on its tortious

interference claimis clearly erroneous. See Cunpi ano v. Banco

Santander, 902 F.2d 148, 152 (1st GCr. 1990) (explaining that a
finding is clearly erroneous if whole-record review produces "a
strong, unyielding belief that a m stake has been made").

In light of this conclusion, the fate of the prelimnary
i njunction hinges on the magistrate judge's alternative finding:
t hat Movi star exhibited a |ikelihood of success on its claimthat
Sprint violated the covenant of good faith and fair dealing
contained in the roam ng agreenent. W turn next to that finding.

B. Likelihood of Success: Good Faith.

In adjudicating this issue, the magistrate judge drew
heavi |y upon Article 14. 3 of the roam ng agreenent, which provides:

The Parties agree to use their respective
best, diligent, and good faith efforts to
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fulfill all of their obligations under this
Agr eenent . The Parties recognize, however

that to effectuate all the purposes of this
Agreenent, it may be necessary either to enter
into future agreenments or to anmend this

Agreement, or both. In that event, the
Parties agree to negotiate with each other in
good faith.

Extrapol ating fromthis provision, the judge concluded, correctly
in our view, that "Sprint's contenporaneous acts of entering into
a roam ng agreenment with plaintiff and setting up plaintiff's PRL
nmust both be governed by 'good faith' in dealing.” The judge then
went on to find that because "Sprint induced [Myvistar] to
reasonably understand that SID 5142 was intended for the U S.
Virgin lslands," it undertook a duty (which it breached) to refrain
from adversely affecting Mvistar's PRL by using 5142 in Puerto
Rico. W concentrate our analysis on this finding.

The term "good faith,"” used here in respect to how the
parties will effectuate the roam ng agreenent and how they wl|
negoti ate any ancillary agreenents, has a particular nmeaning within
the Puerto Rico Cvil Code. See 31 P.R Laws Ann. 8§ 3375. That
statute requires the parties to a contract to performall aspects
of the contract —in respect to the consequences as well as in
respect to the terms —in good faith. Id. Wit large, that
requi renent serves "the commendabl e purpose of injecting ethical

content into the legal order."™ Velilla v. Pueblo Supernarkets

Inc., 111 P.R Ofic. Trans. 732, 736 (1981). When one noves from

the general to the specific, however, the ethical content of each
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act nust be examined in the light of its particul ar circunstances.
Id. at 735-36.

In determ ning whether liability attaches in a particul ar
i nstance, an inquiring court typically exam nes the totality of the

ci rcunst ances. See Shelley v. Trafalgar House Pub. Ltd., 977 F

Supp. 95, 98 (D.P.R 1997). Liability exists if, in light of al
the surrounding circunmstances, the party's actions appear
arbitrary, deceitful, or animted by sonme inproper purpose. See

Vel azquez Casillas v. Forest lLabs., Inc., 90 F. Supp. 2d 161, 167

(D.P.R 2000); Producciones Tommy Miiiiz, Inc. v. COPAN, 113 P.R

Dec. 517, 526-27 (1982).

Agai nst this backdrop, our inquiry reduces to whether the
record, in its current, partially-developed state, evinces
sufficient support for a finding that Sprint engaged in unethica
behavior either while carrying out the terns of the roamng
agreenent or while addressing the problens that plagued Movi star
after Sprint's Puerto Rico |aunch. This question denmands a
negati ve answer.

The key facts are not in dispute. Wen Lanb designed the
PRL (v930), he conferred with Movistar's representative (Sepul veda)
to learn Myvistar's specifications. Consistent with what he was
told, he placed the Movistar SID ahead of Sprint's anticipated SID
(5142) in the order of preference for the Puerto Ri co geo group

This effectuated the parties' nutual intent by preventing
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Movi star's custonmers from hooking into Sprint's signal so |ong as
Movi star's signal was avail able. After conpleting this task, Lanb
took pains to provide a text file along with the bit file so that
persons acting in Myvistar's interest would know both the content
of the PRL and t he pl acenent of the conmponents withinit. Movistar
thus received the benefit of its bargain.

Nor were Sprint's actions once it had delivered the PRL
cal cul ated to deprive Mvistar of that benefit. Wen Sprint toyed
with the notion of using 4396 in Puerto Rico, it prudently enbarked
on a field test. Discovering that 4396 caused probl ens for other
service providers (including Mvistar), Sprint responded by
abandoning its plans to broadcast that signal in Puerto Rico.
Forced to substitute a different SID, Sprint reverted to an
alternative —5142 —that seem ngly put others' interests ahead of
its own. To be on the safe side, it asked for, and explicitly
received, clearance from the other service providers (Mvistar
i ncl uded) before beginning to broadcast on 5142 .

W think that this evidence strongly preponderates
agai nst a conclusion that Sprint acted in bad faith. At the tine
of its Puerto Rico launch, it had absolutely no reason to believe
that its switch from4396 to 5142 woul d hi nder, rather than help,
Movi star's custoners. After all, Myvistar had expressly approved
the switch, and, noreover, Sprint had no reason to believe that the

PRL Lanb prepared (v930) had been altered in any material respect.
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Had that PRL remained as originally programred, the hone-on-hone
roaming option would have pernmtted Myvistar's custoners to

conplete their calls on the Myvistar netwirk whenever and wherever

Movi star's signal was available. Wlat Sprint did have reason to
believe was that, by using 5142, it would be acting to its own
detrinent. Nonet hel ess, it was willing to absorb this loss in
order to avoid possible harmto its roam ng partners. That is
scarcely a badge of bad faith.

So too Sprint's actions after the launch. Wen it was
presented with a windfall from unexpected Movistar roaners in
Puerto Rico, Sprint acted expeditiously to stem the tide by
shuttling those custoners to Movistar's service center. It also
offered to take other steps to palliate the problem but coul d not
do so because Movi star bal ked.

Evi dence of "the direction of . . . negotiations" can be
highly relevant in assessing good faith in contract cases.
Shelley, 977 F. Supp. at 98. Here, that evidence tends to
exonerate Sprint. Although Myvistar nay feel dissatisfied at this
stage of the proceedings, it is surpassingly difficult to see how
Sprint's negotiating posture, or its other post-Ilaunch actions, can
give rise to a conclusion that it acted in bad faith.

In sum the magi strate judge's determ nation that Sprint
i kely woul d be found to have acted in bad faith | acks an adequate

evidentiary predicate (and, therefore, is clearly erroneous). See
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MG@Qiire v. Reilly, 260 F.3d 36, 45 (1st G r. 2001). Accordingly,
the district court erred in resting the prelimnary injunction on
t hi s ground.

C. Other Theories.

Movi star attenpts to shore up the prelimnary injunction
on two additional bases. Arguing that its conplaint gives rise to
ot her statenents of claim—Sprint's breach of an inplied warranty
in the v930 PRL and its negligence in deciding to broadcast the
5142 SID in Puerto Rico — Mywistar posits that it is likely to
succeed on these initiatives. The magistrate judge did not opine
on either theory. Nor do we.

Injunctive relief is, by its very nature, fact-sensitive
and case-specific. For that reason, the court of appeals
ordinarily will not uphold a prelimnary injunction on a ground

that was not fully addressed by the trial court. See, e.q., TEC

Eng'g Corp. v. Budget Ml ders Supply, Inc., 82 F.3d 542, 545 (1st

Cr. 1996); Aoude v. Mbil G| Corp., 862 F.2d 890, 895 (1st GCr

1988); cf. Knapp Shoes, Inc. v. Sylvania Shoe Mg. Corp., 15 F. 3d

1222, 1228 (1st Cir. 1994) (construing Fed. R Cv. P. 52(a) to
require district courts to nake sufficiently detailed findings to
permt informed appellate review).

To be sure, there will fromtime to time be exceptions —
but those exceptions are likely to involve alternate theories that

present abstract |egal questions and, therefore, do not require
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differential factfinding. See, e.q9., MGiire, 260 F.3d at 50

(addressing, and rejecting, an alternative ground that depended on
a question of statutory interpretation). Here, however,
circunspection is especially appropriate. To the extent that they
are viable at all, the new theories are factbound. Moreover, the
i ntervenor (Centennial) joined the fray only after the nagistrate
judge had ruled, and so had no opportunity to present evidence or
argunent in the trial court. In its filings, it has raised
| egitimate questions about the effect of an injunction on its
custoners —and we have every reason to believe that it can nmake a
substantial contribution to the factfinding process. Under the
ci rcunstances, we think that Myvistar's other clains are better
addressed, in the first instance, by the court bel ow
IIT. CONCLUSION

Because a showi ng of likelihood of success on the nerits
is essential to the issuance of a prelimnary injunction, see Ross-
Si nons, 102 F. 3d at 16; Weaver, 984 F.2d at 12, it would serve no
useful purpose either to review the mmgistrate judge's other
findings or to discuss howthis case fits into the remaining three
facets of the prelimnary injunction franework. It suffices to say
that, absent a denonstrated |ikelihood of success on the issues
considered below, the prelimnary injunction nust be vacated and

the case remanded for further proceedings.
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Al t hough we need go no further, we remark the obvious:
the attractiveness of a negotiated settlenent is undeni abl e, and we
commend earnest consideration of that course to all parties. It
does not take a savant to recognize that this case is far better
suited to practical resolution by businessmen famliar with the
i ndustry than by protracted litigation (which is bound to prove
costly, inefficient, and tinme-consun ng). Sprint can take only
limted confort in the ruling that we announce today. That ruling
reflects our analysis of a partially-devel oped record (and, thus,
is hardly definitive). It nost assuredly does not inpugn the
possibility that Movistar may ultimately succeed on sonme or all of

Its clainms once the evidence is fully devel oped. See Narragansett

| ndi an Tribe v. Guilbert, 934 F.2d 4, 6 (1st G r. 1991) (expl aining

that "a court's conclusions as to the nerits of the issues
presented on prelimnary injunction are to be understood as [no
nore than] statenents of probabl e outcones”"). G ven the conplexity
of the technology, the nultiplicity of interests involved, and the

tangl ed nature of the case, anything is possible.

Vacated and remanded.

-29-



APPENDIX

prl v930
System Tabl e
no sid nid neg_pr ef geo pri acqg_i ndex roam.ind
0 16410 65535 Preferred New (0) More (1) 4 On
1 4106 65535 Preferred New (0) Sane (1) 14 On
20 484 65535 Preferred Sanme(1l) More (1) 4 On
21 5205 65535 Preferred New (0) More (1) 22 Of
22 5142 65535 Preferred Sane(1l) More (1) 0 On
23 4145 65535 Preferred New (0) Sane (0) 3 On
252 32767 930 Negat i ve New (0) Same (0) 26
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